
 

*    This disposition is not appropriate for publication and may not be cited to or
by the courts of this circuit except as provided by Ninth Circuit Rule 36-3.

**    The Honorable Samuel P. King, Senior District Judge for Hawaii, sitting
by designation.

FILED
AUG   12  2003

CATHY A. CATTERSON

U.S. COURT OF APPEALS

                        NOT FOR PUBLICATION

                       UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT 

ROBERT SALEM,

               Plaintiff - Appellant,

   v.

CAL A. TERHUNE; YVONE KEIGHER;
VALERIE HICKS; JAMES MORENO;
BRIAN KINGSTON; RAY CASTRO;
DAVID L. RUNNELS; G A GILKES;
DEBBIE KINCAID; HELEN GREEN,

               Defendants - Appellees.

No. 02-16103

D.C. No. CV-00-01714-GEB

MEMORANDUM*

Appeal from the United States District Court
for the Eastern District of California

Garland E. Burrell, District Judge, Presiding

Argued and Submitted May 14, 2003
San Francisco, California

Before: HAWKINS and W. FLETCHER, Circuit Judges, and KING,** 
Senior District Judge.



*** Our Coszalter ruling, which controls many of the issues on this appeal,
was not decided until after the district court had issued its ruling in this case.
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Salem filed a First Amendment employment retaliation suit.  To prevail on

such a claim, he must show that he engaged in a protected activity, that his

employer took adverse employment actions against him, and that his protected

activity was a substantial or motivating factor for the adverse employment actions. 

See Coszalter v. City of Salem, 320 F.3d 968, 973 (9th Cir. 2003).***  The district

court granted summary judgment to the defendants.

In early 1999, Salem complained to Cal-OSHA about safety conditions at

the prison where he worked.  In Coszalter, we held that complaints to state OSHA

agencies can be protected speech.  See id. at 974.  California has not submitted any

evidence to show that Salem’s complaint to Cal-OSHA should not be considered

protected speech.

Salem has alleged that his employers took many adverse employment

actions against him.  Some of these alleged actions took place more than one year

before he filed his suit and are therefore time-barred.  Because the alleged actions

are discrete acts of retaliation, he cannot avail himself of any “continuing
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violations” theory to pursue otherwise time-barred claims.  See AMTRAK v.

Morgan, 536 U.S. 101, 113-14 (2002).

Salem has alleged, however, at least some instances of retaliation for which

a suit is not time-barred.  He has alleged the following acts that took place after

August 11, 1999:

(1) he was subjected to an investigation based on false charges of post

abandonment;

(2) he was berated by supervisors;

(3) he was forced to change jobs; and

(4) his appointment as Acting Correctional Counselor was rescinded.

“The denial of even a ‘trivial’ benefit may form the basis for a First Amendment

claim where the aim is to punish protected speech.”  Ulrich v. City and County of

San Francisco, 308 F.3d 968, 977 (9th Cir. 2002).  An adverse employment action

is one that is reasonably likely to deter protected speech.  See Coszalter, 320 F.3d

at 975-77.  A jury could find that the alleged acts taken against Salem were

reasonably likely to deter speech.

The proximity in time between protected speech and adverse actions can

provide a basis for a jury to conclude that retaliation was the substantial or

motivating factor behind the actions.  See id. at 977-78.  When the plaintiff offers
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no other evidence that retaliation was the substantial or motivating factor, the

temporal proximity must be close.  See Clark County Sch. Dist. v. Breeden, 532

U.S. 268, 273-74 (2001).  But we have held that even when an alleged adverse

employment action takes place several months after an employee’s protected

activity, the temporal proximity is enough to support an inference of retaliation

and thus to survive summary judgment.  See Coszalter, 320 F.3d at 977 (holding

that “three to eight months is easily within a time range that can support an

inference of retaliation”); Allen v. Iranon, 283 F.3d 1070, 1078 (9th Cir. 2002)

(holding that an eleven-month gap can support an inference).

Salem first contacted Cal-OSHA in February 1999, and he spoke to Cal-

OSHA again in May 1999 during its investigation of the prison.  The four

instances of alleged retaliation described above took place between August and

October 1999.  The temporal proximity between Salem’s speech and the alleged

adverse employment actions is enough to survive summary judgment.  

On appeal, Salem argues that, in addition to his § 1983 claim based on a

violation of his First Amendment rights, his complaint also included a separate

claim under the Uniformed Services Employment and Reemployment Rights Act,

38 U.S.C. § 4301 et seq.  Even construing his complaint liberally, we cannot read

it as alleging such a claim. 
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AFFIRMED in part, REVERSED in part, and REMANDED.

Appellant Salem is awarded costs on appeal.
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